
PHIL1 1885110-3 02/15/2012 09:15 AM

KLEHR | HARRISON | HARVEY | BRANZBURG LLP

COMMERCIAL MORTGAGE LOAN 
PURCHASE AND SALE 

REVISITED

FEBRUARY 15, 2012

These materials were used in connection with a live presentation and CLE seminar.  They 
are for informational purposes only and are not intended to be legal advice. For legal advice 

on a particular matter, please contact one of our attorneys.

Moderator (Real Estate and Finance):
Gregory G. Gosfield, Esquire

1835 Market Street
Philadelphia, PA 19103

Tel.:  215-569-4164
Email: Ggosfield@klehr.com

Panelist (Real Estate and Finance)
Jon S. Robins, Esquire
1835 Market Street
Philadelphia, Pennsylvania 19103
Tel: 215-569-1689
Email: jrobins@klehr.com

Panelist (Tax and Corporate)
Jennifer A. O’Leary, Esquire
1835 Market Street
Philadelphia, Pennsylvania 19103
Tel: 215-569-4928
Email: joleary@klehr.com

Panelist (Insolvency and Bankruptcy):
Francis M. Correll, Jr., Esquire
1835 Market Street
Philadelphia, PA 19103
Tel: 215 569 4094
Email: fcorrell@klehr.com

mailto:Ggosfield@klehr.com


PHIL1 1885110-3 02/15/2012 09:15 AM

Table of Contents

1. What Is Being Assigned? .....................................................................................................................1
1.1 Testing Value: See Attachment D..................................................................................................1
1.2 Documentation  diligence and deficiencies; See Attachment A ................................................1
1.3 Distressed Debt vs. Performing Loan...........................................................................................2

2. What Is Being Reserved by Assignor?...............................................................................................2
2.1 Indemnities and reimbursement rights:.........................................................................................2
2.2 Occurrence based insurance. ..........................................................................................................2
2.3 Rights to documents ........................................................................................................................2
2.4 Claims against borrower ..................................................................................................................3
2.5 Right to reimbursement...................................................................................................................3
2.6 Opinion reliance ...............................................................................................................................3
2.7 Third party reports ...........................................................................................................................3
2.8 Privileged information; correspondence and emails....................................................................3

3. What Is Being Released by Assignee?................................................................................................3
3.1 Claims against Assignor for defective documents, lender liability, defective origination ......3
3.2 Acknowledgment of “as is” disclaimer and assumption of risk for diligence .........................3

4. Costs .......................................................................................................................................................3
4.1 Transfer tax........................................................................................................................................3
4.2 Permit assignment ............................................................................................................................3
4.3 Allocation of pre closing revenue collected post closing............................................................3
4.4 Pricing a pool with possible delinquencies ...................................................................................3
4.5 Tax payment allocations at par or discount..................................................................................3
4.6 Per diem late charges........................................................................................................................3
4.7 Auctioneer’s premium paid by Assignee.......................................................................................3
4.8 Escrow Agent Fee by Assignee ......................................................................................................3

5. Conditions..............................................................................................................................................3
5.1 Assignor/assignee cross indemnity................................................................................................3
5.2 Borrower estoppel/attornment ......................................................................................................3
5.3 Credit tenant(s) estoppel/SNDA...................................................................................................4
5.4 Manager estoppel..............................................................................................................................4
5.5 Franchisor estoppel/attornment ....................................................................................................4
5.6 No change of conditions:  Casualty/condemnation/title failure ..............................................4
5.7 Asset inspection; borrower interview ............................................................................................4
5.8 Subordinate/senior creditor............................................................................................................4

6. Representations:....................................................................................................................................4
6.1 Generally ............................................................................................................................................4
6.2 Assignee Representations ................................................................................................................4
6.3 Assignor Representations ................................................................................................................5

7. Covenants ..............................................................................................................................................6
7.1 Indemnity...........................................................................................................................................6
7.2 Release of claims...............................................................................................................................6
7.3 Waiver of defenses ...........................................................................................................................6
7.4 Assignor no change in documents .................................................................................................6



ii
PHIL1 1885110-3 02/15/2012 09:15 AM

7.5 Assignor no remedies under loans .................................................................................................6
7.6 Assignor continue performance as lender ....................................................................................6
7.7 Assignee due diligence termination; indemnity; insurance .........................................................6
7.8 Notices of material change..............................................................................................................6
7.9 Post Closing cooperation ................................................................................................................6
7.10 Assignee no enforcement in name of Assignor ...........................................................................7
7.11 Assignee post closing compliance into law...................................................................................7
7.12 Assignor may assign; Assignee may not assign ............................................................................7

8. Remedies ................................................................................................................................................8
8.1 Assignor .............................................................................................................................................8
8.2 Assignee .............................................................................................................................................8
8.3 Carve-Out for Assignor ...................................................................................................................8

9. Title Insurance:................................................................................................................................... 10
9.1 Condition ........................................................................................................................................ 10
9.2 Delay................................................................................................................................................ 10
9.3 Assignee Insurability ..................................................................................................................... 10
9.4 New Lender Insurability............................................................................................................... 10

10. Procedure Pre Negotiation Letter ................................................................................................... 10
10.1 Recording of Mortgage Assignment, UCC Assignment.......................................................... 10
10.2 Notice to parties in interest:  borrower/guarantor, insurers, vendors, regulators, tenants 10
10.3 Settlement Sheet:  Pricing from a formula................................................................................. 10
10.4 Escrow closing and delivery of possession................................................................................ 10
10.5 Closing Documents:   See Attachment B................................................................................... 10
10.6 Delivery and endorsements.......................................................................................................... 10
10.7 Purchaser pays closing costs ........................................................................................................ 11
10.8 Pricing Readjustment .................................................................................................................... 11

11. Special Issues ...................................................................................................................................... 11
11.1 Pool.................................................................................................................................................. 11
11.2 Participation.................................................................................................................................... 12
11.3 Table Flipping ................................................................................................................................ 12
11.4 Warehousing/financing ................................................................................................................ 12
11.5 Condominium ................................................................................................................................ 12
11.6 Regulated Business ........................................................................................................................ 12
11.7 LSTA Loan Assignment ............................................................................................................... 13
11.8 Loan in litigation............................................................................................................................ 13
11.9 Litigation after Closing Date........................................................................................................ 13
11.10 Loan in Foreclosure. ..................................................................................................................... 13
11.11 Force Placed Insurance................................................................................................................. 14
11.12 Release of Servicer......................................................................................................................... 14

12. Tax Issues ........................................................................................................................................... 15
12.1 Modification of a Debt ................................................................................................................. 15
12.2 Purchases of Debt ......................................................................................................................... 16



iii
PHIL1 1885110-3 02/15/2012 09:15 AM

Attachments:
A: Loan Document Summary
B: Closing Documents
C: Notice of Claim of “Material Breach” 
D: Cost Value

For complete content please contact 
any of the attorneys listed on the front page




